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A. IDENTITY OF PETITIONER

Daniel Rouse, petitioner here and appellant below, asks this
Court to accept review of the Court of Appeals decision terminating
review designated in Part B of this petition pursuant to RAP 13.3(a)(1)
and RAP 13.4(b).

B. COURT OF APPEALS DECISION

Mr. Rouse seeks review of the Court of Appeals decision dated
May 16, 2017, a copy of which is attached as Appendix A.

C. ISSUE PRESENTED FOR REVIEW

Unnecessary and unjustified delay occurred in the State’s
prosecution of Mr. Rouse. As part of a county-wide policy, the
prosecution held his case in district court for 30 days, without any court
proceedings, before filing the case in superior court solely to secure an
extra 30 days of time for trial under CrR 3.3. The prosecution’s
systemic contravention of the court rules setting 60 days as the time
limit for trial for an in-custody defendant merits review under RAP
13.4(b)(4).

D. STATEMENT OF THE CASE

On September 18, 2014, Daniel Rouse was arrested for an

alleged violation of a no-contact order with his then-wife. CP 1.



Because this incident was the third violation of a no-contact order, the
prosecution labelled this case a felony prosecution from the outset. /d.
However, the prosecution filed a felony complaint in district court, not
superior court, even though district court does not have jurisdiction
over felony trials. CP 165; Statement of Additional Grounds (SAG),
App. D (felony complaint).

This mode of proceeding is a policy adopted by the prosecution
for all felonies. SAG, App. B (“All Felony Cases (except juvenile) to
run through District Court first”). When any defendant is held in
custody under a felony complaint, the district court will “Set Felony
Bind Over H[earing] 4 weeks later at 1:30 pm™). /d.

After Mr. Rouse’s initial appearance in court on September 19,
2014, where the prosecution filed its felony complaint, Mr. Rouse sat in
jail, unable to post bail. CP 165. He did not appear again in district
court. CP 166-67 (district court docket, showing no further hearings
held). His attorney was appointed only for district court representation;
the court order of appointment stated the attorney’s role did not extend
to any felony prosecution in superior court other than an agreed

resolution. SAG, App. C (order appointing counsel).

[Re]



Four weeks later, without any further proceedings in district
court, the prosecution filed an information in superior court. CP 1.
Although the information is dated September 23, 2014, the State did not
file it until October 16, 2014, thus delaying the felony prosecution
despite Mr. Rouse’s in-custody status. CP 2.

Mr. Rouse objected to this delay the first time he appeared in
court following the delay. 10/20/14RP 4 (“my client is noting an
objection to the speedy trial calculation on this with regard to the 30
days he spent in custody while in FEPU [felony early prosecution
unit]”). The court noted the “record’s been made” to register an
objection but summarily rejected his complaint, noting Mr. Rouse could
raise the argument later. /d. Mr. Rouse renewed his objection before his
trial began but the court conclusory ruled, “That is noted. It’s denied,
for the record.” 12/16/14RP 2-3.

After a jury trial, Mr. Rouse was convicted of felony violation of
a no-contact order. On appeal, the prosecution conceded it made a
sentencing error and the Court of Appeals ordered Mr. Rouse 1s entitled
to a decreased sentence. Slip op. at 4.

The Court of Appeals found no violation of Mr. Rouse’s speedy

trial rights because the prosecution proceeded with the letter of the

(5]



telony speedy trial rule, CrR 3.3, even if it unjustifiably delayed the
initiation of the felony speedy trial clock by keeping Mr. Rouse’s case
in district court as a felony complaint without justification. Slip op. at
5-7.
E. ARGUMENT
The Court should grant review of the prosecution’s
circumvention of strict court rules establishing the

time for trial for in-custody defendants.

1. The court rules set a strict time for trial clock for all felony
charges.

Under CrR 3.3(1), the prosecution must bring a person to trial
on a felony charge within 60 days of the arraignment if the person is
held in custody awaiting trial. This rule “sets strict time limits within
which the State must bring a defendant to trial on a pending charge.”
State v. Wright, 131 Wn.App. 474, 488, 127 P.3d 742 (2006). A
violation of this time for trial requirement results in dismissal with
prejudice. CrR 3.3(h); State v. Saunders, 153 Wn.App. 209, 217, 220
P.3d 1238 (2009) (“court must dismiss charges when the applicable

speedy trial period has expired without a trial™).



2. The prosecution enacted a policy to circumvent CyR 3.3 and
win another 30 days of pretrial delay.

The prosecution avoided complying with the strict time for trial
rules in CrR 3.3 by filing its felony complaint in district court, rather
than superior court.

A felony may not be tried in district court, but only in superior
court. See Const. art. IV, § 6 (“superior court shall have original
jurisdiction . . . in all criminal cases amounting to felony”). A district
court only has authority over pre-trial processes, such as issuing search
warrants. See State v. Stock, 44 Wn.App. 467, 474, 722 P.3d 1330
(1986); see also RCW 3.66.060 (district court jurisdiction for felonies
includes magistrate duties, preliminary hearings, and bail). The district
court lacks authority to resolve the case as a felony set for trial and thus
there is no clear reason for filing a felony charge in district court as a
method of felony prosecution.

Under CrRLJ 3.2.1(g), a felony complaint may be filed in
district court. However, the rule contemplates the district court will
then bind the case over for superior court prosecution if it holds a

preliminary hearing and finds probable cause to believe the accused has



committed a felony. /d.

No preliminary hearing occurred in the case at bar. Slip op. at 5.
Mr. Rouse’s case was filed in district court as a way station. His
attorney was only appointed to represent him in district court, thus the
lawyer lacked incentive to investigate the case and conduct trial
preparation while it was pending in district court. SAG, App. C. This
delay therefore undermines the accused person’s ability to promptly
contest the allegations.

The prosecution waited to file its superior court information
until October 16, 2014, even though this document was dated
September 23, 2014. CP 1-2. The information was identical to the
felony complaint filed in district court on September 19, 2014. CP 1-2;
SAG, App. D. The prosecution purposely refrained from moving the
case to superior court, buying itself more time to prosecute the case in
circumvention of the strict time for trial rules that would apply once the
felony prosecution was filed in superior court.

Mr. Rouse was in jail, unable to post the bail set by the district
court, solely due to this charge. CP 165-67. If the prosecution was not
ready to proceed, it could have released him from jail, but it did not do

s0. Mr. Rouse did not have a lawyer appointed to the felony prosecution



until he reached superior court, as his attorney’s district court
appointment was expressly limited to district court proceedings or
agreed resolutions, none of which were even broached in the case at
bar.

Mr. Rouse objected to this delay at the first opportunity.
10/20/14RP 4, see also SAG, App A. Because he was not brought to
court after his first district court appearance, he had no opportunity to
object until he was brought before a superior court judge one month
later. But the court denied his speedy trial objection summarily, without
explanation or discussion. 10/20/14RP 4; 12/16/14RP 2-3.

3. This Court should grant review because the prosecution’s
flouting of the rules governing time for trial raises an issue
of substantial public importance.

As Mr. Rouse showed in his Statement of Additional Grounds,
the prosecution adopted a formal policy of pursuing all felony cases as
district court filings, giving it another 30 days to prosecute felonies.
The slides attached to the Statement of Additional Grounds show the
prosecution’s policy was that all felony cases must “run through”
district court and stay there pending a “bind over” hearing four weeks

later. SAG, App. C. During oral argument in the Court of Appeals, the

prosecution conceded his office created this policy as a mechanism for



gaining for time, and claimed the hope was this time would be used to
resolve cases by pleas. See Oral Argument, COA 47589-8-11, at 13:04
through 15:06 (March 9, 2017)." But plea negotiations are not pursued
by the prosecution or considered by the accused in all cases, and the
prosecution’s policy is to file felonies in district court regardless of the
plea bargaining potential. /d.; see SAG, App. B. Defendants who do not
wish to pled guilty remain in custody, awaiting the prosecution’s filing
in superior court, set for four weeks later.

Furthermore, this process does not even give defendants such as
Mr. Rouse the chance to appear in court while they wait in jail for the
extra 30 days the prosecution secures by its district court filing. CP
166-67. An accused person has no opportunity to let the court or
prosecution know about its desire to go to trial or to voice an objection
to this unnecessarily delay.

The court rules for felony prosecutions set forth a strictly
defined set of rules under which prosecution may gain additional time

to pursue a case, overseen by the trial judge who is required to

' Oral argument available at:
http://www.courts.wa.gov/appellate trial courts/appellateDockets/index.cfm?fa
=appellateDockets.showOral ArgAudioList&courtld=a02&docketDate=2017030
9 (last viewed June 14, 2017).



supervise the prosecution’s compliance with the speedy trial rules. CrR
3.3(1) (“It shall be the responsibility of the court to ensure a trial in
accordance with this rule to each person charged with a crime.”). The
availability of filing a felony complaint in district court should not be
used as a method to up-end the carefully calibrated time for trial rules
that govern felonies without securing any agreement from the accused
person and without regard for his actual interest in plea negotiation.
CrR 3.3 is crafted to allot additional time to parties as needed under a
specific set of guidelines, and the prosecution’s policy violates the letter
and spirit of this time for trial rule by insisting all felonies “run
through™ district court and wait for a bind over to superior court for 30
days.

This Court should grant review because there is substantial
public interest in determining whether the prosecution lawfully
circumvents the time for trial rules by using district court as a way
station to gain 30 additional days of speedy trial time and to cement its
upper hand in pursuing charges while an in custody defendant waits

without a lawyer appointed for trial purposes.



F. CONCLUSION

Petitioner Daniel Rouse respectfully requests that review be
granted pursuant to RAP 13.4(b).

DATED this 15" day of June 2017.

Respectfully submitted,

S UL

NANCY P. COLLINS (WSBA 28806)
Washington Appellate Project (91052)
Attorneys for Petitioner

(206) 587-2711
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Filed
Washington State
Court of Appeals

Division Two

May 16, 2017
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

STATE OF WASHINGTON, No. 47589-8-11
Respondent,
V.
DANIEL LEE ROUSE, UNPUBLISHED OPINION
Appellant.

WORSWICK, J. — Daniel Lee Rouse appeals his sentence for felony violation of a no-
contact order. Rouse argues the sentencing court imposed an unauthorized sentence by
miscalculating his offender score. The State concedes error. In his statement of additional
grounds (SAG), Rouse claims the superior court violated his due process rights by (1) entering
an order of conviction when the superior court did not have jurisdiction to do so and (2) denying
his timely arraignment, time for trial, and speedy trial rights. We hold that the sentencing court
imposed an unauthorized sentence on Rouse by miscalculating his offender score but that it did
not otherwise err. Accordingly, we affirm Rouse’s conviction but vacate his sentence and
remand for resentencing.

FACTS

On September 19, 2014, the State filed a felony complaint in district court charging

Rouse with one count of felony violation of a protection order.! Soon after, the district court

made a probable cause determination on the felony charge.

IRCW 26.50.110(5).
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On October 16, 27 days after the felony complaint was filed in district court, the State
filed an information in superior court charging Rouse with one count of felony violation of a
court order with a special allegation of domestic violence.” Rouse was arraigned on the
information in superior court four days later, on October 20, and the district court dismissed the
felony complaint. On October 20, the superior court set Rouse’s trial for December 15. The
superior court noted that Rouse was “on a 60-day trial clock, which end[ed] on December 19th.”
Verbatim Report of Proceedings (VRP) (Oct. 20, 2014) at 4. Rouse’s counsel objected to the
trial date, stating: “[ M]y client is noting an objection to the speedy trial calculation on this with
regard to the 30 days he spent in custody while in [the Kitsap County Felony Early Plea Unit].”
VRP (Oct. 20, 2014) at 4.

Rouse represents, and the State does not deny, that Rouse was confined in jail while
awaiting trial. Rouse’s trial began on December 16. At trial, Rouse stipulated that he had two
prior convictions in municipal court for violation of a no-contact order.’> Following presentation
of the evidence, the jury found Rouse guilty of felony violation of a protection order.

At sentencing, the State noted that Rouse’s criminal history included two violations of
municipal domestic violence no-contact orders. The State calculated that Rouse had an offender

score of 8 by counting the two prior violations of a no-contact order as 2 points each. The

*RCW 26.50.110(5).

3 Rouse’s two prior convictions were for violating provisions of a no-contact order issued under
chapter 10.99 RCW and, therefore, are qualifying convictions for felony violation of a protection
order under RCW 26.50.110(5).
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sentencing court accepted the State’s offender score calculation and sentenced Rouse to 60
months of incarceration, the statutory maximum for an offender score of 8. Rouse appeals.
ANALYSIS

Rouse argues, and the State concedes, that the sentencing court imposed an unlawful
sentence by miscalculating Rouse’s offender score. Specifically, Rouse contends the sentencing
court miscalculated his offender score by counting each of his prior misdemeanor domestic
violence convictions as 2 points instead of 1. We accept the State’s concession and remand for
resentencing.

A sentencing court acts without authority when it imposes a sentence based on a
miscalculated offender score. In re Pers. Restraint of Goodwin, 146 Wn.2d 861, 868, 50 P.3d
618 (2002). We review de novo a sentencing court’s offender score calculation. Stafe v.
Moeurn, 170 Wn.2d 169, 172, 240 P.3d 1158 (2010). A miscalculated offender score is
remedied by resentencing using the correct offender score. State v. Ross, 152 Wn.2d 220, 229,
95 P.3d 1225 (2004).

RCW 9.94A.525(21)(c) provides that where a present conviction is for a felony domestic
violence offense where domestic violence is pleaded and proven, a sentencing court is to
“[c]ount one point for each adult prior conviction for a repetitive domestic violence offense as
defined in RCW 9.94A.030." RCW 9.94A.030’s definition of a “repetitive domestic violence
offense™ includes a *“[d]omestic violence violation of a protection order . . . that is not a felony
offense.” Former RCW 9.94A.030(41)(a)(iii) (2012).

Rouse’s present conviction is for a felony violation of a no-contact order. Rouse’s

criminal history includes two 2014 violations of a municipal domestic violence no-contact order.
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The sentencing court calculated Rouse’s offender score as 8, counting Rouse’s two prior
violations of a no-contact order as 2 points each. Based on an offender score of 8, the sentencing
court sentenced Rouse to 60 months of incarceration.

Under former RCW 9.94A.030(42)(a)(iii), Rouse’s two adult prior convictions for
municipal violations of a no-contact order are repetitive domestic violence offenses. Because
Rouse is presently convicted of a felony domestic violence offense, his prior convictions for
repetitive domestic violence offenses count as 1 point each. RCW 9.94A.525(21)(c). Therefore,
the sentencing court miscalculated Rouse’s offender score and acted without authority in
imposing its sentence. We accept the State’s concession, vacate the sentence, and remand for
resentencing.

STATEMENT OF ADDITIONAL GROUNDS

In his SAG, Rouse claims the superior court violated his due process rights by (1)
entering an order of conviction when it did not have jurisdiction to do so and (2) denying his
timely arraignment, time for trial, and speedy trial rights. We determine that Rouse’s due
process claims lack merit.

I. JURISDICTION

Rouse claims the superior court did not have jurisdiction over him. Specifically, Rouse
argues that the superior court never obtained jurisdiction over him because the district court
failed to bind him over to superior court after conducting a preliminary hearing. This claim has
no merit.

RCW 3.66.060 governs the district court’s criminal jurisdiction and grants district and

superior courts concurrent jurisdiction. State v. Stock, 44 Wn. App. 467, 474, 722 P.2d 1330
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(1986). RCW 3.66.060 provides that the district court “shall have jurisdiction . . . to sitas a
committing magistrate . . . in cases provided by law.” Accordingly, district courts have
jurisdiction to issue rulings or process in felony cases. State v. Bliss, 191 Wn. App. 903, 913-14,
365 P.3d 764 (2015). The district court’s exercise of its concurrent jurisdiction “does not
deprive the superior court[ ] of any power.” Stock, 44 Wn. App. at 474.

At oral argument, Rouse and the State represented that the district court did not conduct a
preliminary hearing. Instead, the district court made a probable cause determination on Rouse’s
felony charge, and an information was later filed in superior court. Accordingly, Rouse’s claim
has no merit. Moreover, the district court had concurrent jurisdiction with the superior court
when it made its probable cause determination, and the superior court retained its jurisdiction.*

II. TIMELY ARRAIGNMENT, TIME FOR TRIAL, AND SPEEDY TRIAL RIGHTS

Rouse also claims the superior court violated his due process rights in (a) violating his
right to timely arraignment by failing to arraign him within 14 days of the date the information
was filed in superior court and (b) violating his time for trial and speedy trial rights by failing to
bring him to trial within 60 days of his arraignment while he was confined in jail. The State
argues Rouse waived his time for trial rights. We hold Rouse did not waive his time for trial

rights argument, but that Rouse’s remaining claims lack merit.

* Because the superior court retained its jurisdiction over Rouse’s felony charge, the Criminal
Rules for Courts of Limited Jurisdiction did not prevent the superior court from asserting
jurisdiction over Rouse’s case. RCW 3.66.060.
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A. Timely Arraignment

Rouse claims the superior court violated his due process rights by failing to arraign him
within 14 days of the date the information was filed in superior court.” This claim lacks merit.

Under CrR 4.1(a)(1), a defendant detained in jail must be arraigned in superior court no
later than 14 days after the date the information was filed in superior court. Here, the
information was filed in superior court on October 16, 2014. Rouse was arraigned in superior
court on October 20. Because Rouse was arraigned four days after the date the information was
filed, the superior court did not violate his right to timely arraignment. Thus, Rouse’s claim
lacks merit.
B Time for Trial

As an initial matter, the State contends that Rouse waived his time for trial rights because
he failed to timely object to the trial setting. We disagree.®

1. Timely Objection

A defendant waives his time for trial rights under the court rules if he does not timely
object to the violation. State v. Chavez-Romero, 170 Wn. App. 568, 581, 285 P.3d 195 (2012).
CrR 3.3(d)(3) requires that a criminal defendant “who objects to the date set [for trial] upon the

ground that it is not within the time limits prescribed by this rule must, within 10 days . . . move

3 In his reply to the State’s supplemental brief. Rouse also contends the district court violated his
right to timely arraignment because he was not arraigned within 14 days after the date his felony
complaint was filed in district court, as provided in CrRLJ 4.1(a)(1). The district court dismissed
Rouse’s felony charge. Accordingly, Rouse’s claim lacks merit.

% The State does not argue that Rouse waived his time for trial rights because he failed to file a
written motion objecting to the trial date.
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that the court set a trial within those time limits.” Accordingly, the defendant must object to the
trial date in writing within 10 days of his notice of the trial date. Chavez-Romero, 170 Wn. App.
at 581.

The superior court set Rouse’s trial date on October 20, 2014. On October 20, Rouse’s
counsel stated: “[M]y client is noting an objection to the speedy trial calculation on this with
regard to the 30 days he spent in custody while in [the Kitsap County Felony Early Plea Unit].”
VRP (Oct. 20, 2014) at 4. Accordingly, Rouse objected within 10 days of the date set for trial.
Thus, Rouse timely objected to the trial setting.

2. Time for Trial Rights

The application of a court rule to a particular set of facts is a question of law we review
de novo. State v. Conwell, 141 Wn.2d 901, 906, 10 P.3d 1056 (2000). When a defendant is
detained in jail at the time a felony complaint is filed in district court, an information must be
filed in superior court within 30 days of the date the felony complaint was filed. CrRLJ
3.2.1(g)(2).

CrR 3.3 provides criminal defendants with a nonconstitutional right to a timely trial in
superior court. State v. Ollivier, 178 Wn.2d 813, 823,312 P.3d 1 (2013). CrR 3.3(b)(1)(i) states
that “[a] defendant who is detained in jail shall be brought to trial within . . . 60 days after the
commencement date specified in the rule.” The commencement date is defined as the date of
arraignment in superior court. CrR 3.3(c)(1). “No case shall be dismissed for time-to-trial
reasons except as expressly required by this rule, a statute, or the state or federal constitution.”

CrR 3.3(h).
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Here, the State filed an information in superior court on October 16. Rouse was
arraigned on the information in superior court on October 20, and his trial began on December
16.

Because Rouse was arraigned in superior court on October 20, the commencement date
for Rouse’s time for trial rights was October 20. CrR 3.3(c)(1). Rouse’s trial began on
December 16—57 days after he was arraigned on the information in superior court. Because
Rouse was detained in jail and was brought to trial within 60 days after he was arraigned in
superior court, the superior court did not violate his CrR 3.3 time for trial rights. Therefore, his
claim has no merit.

L Constitutional Speedy Trial Rights

Rouse also claims that the superior court violated his constitutional speedy trial rights by
bringing him to trial within 90 days of his arraignment in district court instead of 60 days.
Specifically, Rouse argues that his speedy trial rights were violated because the court rules
permitted him to be brought to trial 30 days later than criminal defendants initially charged in
superior court who are also detained in jail. To the extent Rouse claims this violates his
constitutional speedy trial rights, his claim is without merit.

We review de novo constitutional speedy trial claims. State v. Iniguez, 167 Wn.2d 273,
280, 217 P.3d 768 (2009). Both the federal and Washington state constitutions guarantee a
criminal defendant the right to a speedy trial. U.S. CONST. amend. VI; CONST. art. I, § 22. For
us to determine a speedy trial claim, the defendant must first show that the length of delay in
bringing him to trial crossed the line from ordinary to presumptively prejudicial. /niguez, 167

Wn.2d at 283. Once the defendant shows that the trial court’s delay was presumptively
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prejudicial, we examine the nature of the court’s delay to determine whether a constitutional
violation occurred. 167 Wn.2d at 283.

The threshold for a constitutional speedy trial violation is higher than for a violation of
the court rules. State v. Smith, 165 Wn. App. 296, 324, 266 P.3d 250 (2011). While the court
rules are founded upon the constitutional right to a speedy trial, they are not of constitutional
magnitude. Ollivier, 178 Wn.2d at 823. Moreover, there is “no constitutional basis for holding
that the speedy trial right can be quantified into a specified number of days or months.” Barker
v. Wingo, 407 U.S. 514, 523,92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972).

When a defendant is detained in jail at the time a felony complaint is filed in district
court, an information must be filed in superior court within 30 days of the date the felony
complaint was filed. CrRLJ 3.2.1(g)(2). Then, the superior court must arraign the defendant
within 14 days of the date the information was filed in superior court. CrR 4.1(a)(1). Finally,
the defendant must be brought to trial in superior court within 60 days of his arraignment in
superior court. CrR 3.3(b)(1)(@).

Rouse was initially charged in district court on September 19, 2014. Rouse was detained
in jail while awaiting trial. An information was filed in superior court on October 16—27 days
after the felony complaint was filed in district court. Rouse was arraigned on October 20, and
his trial began on December 16.

An information was filed in superior court within 30 days of the date the felony
complaint was filed in district court, and the superior court brought Rouse to trial within 60 days
of the date the information was filed in superior court. As a result, the superior court did not

violate the court rules, and the threshold for constitutional violations is higher than for rule-based
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time for trial violations. While Rouse was not brought to trial within 60 days of the date he was
initially charged by felony complaint in district court, “[t]rial within 60 days is not a
constitutional mandate.” State v. Carson, 128 Wn.2d 805, 821, 912 P.2d 1016 (1996).
Accordingly, Rouse cannot show that the 27-day delay between filing a felony complaint in
district court and filing an information in superior court was presumptively prejudicial.
Therefore, Rouse fails to show his constitutional right to a speedy trial was violated, and his
claim fails.

We affirm Rouse’s conviction but vacate his sentence and remand for resentencing.

A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.

h/mwmk}

Worswick, J. U

We concur:
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